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245.0724 Medicinal Claims and 425.0053.100 Food vs. Medicine. The Sales and Use
Tax Law provides an exemption from sales and use taxes for sales of food products for
human consumption under certain circumstances. “Food products” do not include
medicines and preparations in liquid, powdered, granular, tablet, capsule, lozenge, and
pill form sold as dietary supplement or adjuncts. A product is either a food, medicine, or
a supplement or adjunct; these classifications are mutually exclusive. For purposes of
this exemption, “medicine” has the same meaning as defined in Regulation 1591. A
product that does not meet the definition of a medicine in Regulation 1591 is not a
medicine for purposes of this exemption Regulation 1602. A product cannot be classified
as a medicine solely on the basis of medicinal claims on the product’s label or in its
brochures.

Except where taxable for all uses as provided in subdivision (c) of Regulation 1591,
when determining if a product is a medicine, it must first be determined if the product is
approved for use by the U.S. Food and Drug Administration to diagnose, cure, mitigate,
treat or prevent any disease, illness or medical condition. If a product is so approved, it is
a medicine under Regulation 1591, subdivision (a)(9)(A) and is not a food product.

To determine whether a product qualifies as a medicine under Regulation 1591,
subdivision (a)(9)(B), we look to whether it is “commonly recognized” as a substance or
preparation for use in the mitigation, treatment, or prevention of disease. “Commonly
recognized” as a medicine means general acceptance indicated by either: (1) the greater
weight of opinion in the medical community, as reflected, for example, by refereed
medical journals or similarly authoritative scientific publications or pronouncements
from authoritative regulatory institutions; or (2) constitutional, statutory, or controlling
case law authorities establishing that the substance or preparation in question is a
medicine as a matter of law. (11/17/08).
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The following annotations will be deleted because they conflict with legal opinion
regarding the taxability of food products containing medicinal claims on the label.

Annotation Title Date
Number
245.0300 Chinese Medicinal Herbs 12/2/83
245.0499.200 Herbal Tea Labeled as Herbal Medicine 10/27/94
245.0499.250 Herbal Teas 8/25/97
245.0499.300 Herbal Teas and Herbal Tea Capsules 11/8/96

Note: The new proposed annotations contained in this CLD are drafts and may not accurately reflect the
text of the final annotation.
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Annotation Title Date
Number

245.0501 Herbs and Supplements 12/31/96
245.0506 Herbs — Unlabeled 8/26/96
245.0722 Medicinal Claims 10/27/94
245.0726 Medicinal Herbs 2/25/97
245.1369 Herbal Teas 3/30/95
245.1415.225 Correctol 100% Herbal Tea Laxative 9/5/96
245.1480 Herbal Medicines (Teas) 5/31/94
245.1500 Medicinal Claims for Herbal Tea 11/23/94
245.2010 Yu Xiao San-Herbal Medicine 2/26/97
425.0005 Acupuncturists 8/18/92
425.0012 Chinese Medicinal Herbs 12/2/83
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Note: The new proposed annotations contained in this CLD are drafts and may not accurately reflect the

text of the final annotation.
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